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Abstract 


This article discusses the possibility of applying distress as provided in Articles on 
Responsibility of States for Internationally Wrongful Acts in the context of serious abuse of 
diplomatic inviolability. The author will argue that a strict distinction between primary and 
secondary rules permits the application of distress in the case where receiving State violated 
personal inviolability of sending State’s diplomatic agents in order to stop an ongoing crime 
that threatened human lives. Moreover, although traditionally distress was mostly invoked by 
States in the context of boundary violation such as ships in distress entering the harbor of 
foreign States without prior permission, the rationale behind distress as well as subsequent 
State practices suggest its application of a general character. The author will conclude by 
pointing out the advantages of applying distress to compromise diplomatic inviolability: 
firstly, it is based on a case-by-case analysis. Thus, unlike past literature which focused on 
creating exceptions based on other primary rules such as fundamental human rights, this 
approach does not create an exception in the principle of diplomatic inviolability. By doing 
so, it leaves diplomatic inviolability intact for future development; secondly, it confines the 
possibility of disregarding diplomatic inviolability within the narrow scope of life-saving 
context. Therefore, it could effectively prevent possible abuses by receiving States. 
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Protecting Human Life against Abuses of Diplomatic 
Inviolability—Can Distress Be Applied in Diplomatic Law’? 


1 Introduction 


Diplomatic agents have been assuming the important role of communication between sending 
States and receiving States since fourteenth century. In order to facilitate their proper 
functioning, it was generally recognized that certain privileges and immunities should be 
attached not only to diplomatic premises and diplomatic bags, but also to the persons of 
diplomatic agents. As the oldest established rule of diplomatic law, personal inviolability was 
accepted in practice as essential if diplomatic relations were to develop at all. Therefore, by 
the end of sixteenth century, when the earliest treaties on diplomatic law were published by 
Ayrault and by Gentilis, the inviolability of the ambassador was firmly established as a rule 
of customary international law. ' 


Personal inviolability in its modern manifestation is provided in Article 29 of the Vienna 
Convention on Diplomatic Relations, which stipulates that ‘The person of a diplomatic agent 
shall be inviolable. He shall not be liable to any form of arrest or detention. The receiving 
State shall treat him with due respect and shall take all appropriate steps to prevent any attack 
on his person, freedom or dignity.’* Thus, as it stands today, personal inviolability as 
stipulated in VCDR permits no exception whatsoever. A review of the travaux préparatoires 
shows that this is mainly because of the fears then prevalent in the International Law 
Commission that any ill-defined exception would lead to the abuses by the receiving States 
against sending States. In the meantime, however, Article 47 of the Convention seems to 
imply a certain degree of flexibility in the application of the Convention.’ According to Sen, 
this article would appear to contemplate that the divergence in State practice would continue 
in regard to diplomatic immunities even after the adoption of the Convention, because it 
provides that a State could apply the provisions of the Convention in a restrictive manner in 
relation to the envoy of a State which applies the provisions of the Convention restrictively.* 
It is therefore reasonable to assume that it would be open to a State party to the Vienna 
Convention 1961 to interpret the provisions relating to diplomatic immunities in a manner 
consistent with its own notions, and that it would be free to decide upon the extent of the 
immunities and privileges and the classes of persons entitled to them in accordance with its 
own practice.’ Subsequent State practice seems to confirm this flexibility in the application of 
the Convention. Most prominently, the ICJ in Teheran Hostages authoritatively announced 
that ‘the observance of this principle does not mean—and this the Applicant Government 
expressly acknowledges—that a diplomatic agent caught in the act of committing an assault 


' Eileen Denza, Diplomatic Law, 2" edition, Clarendon Press, 1998, p. 210. 

* Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3227, 500 U.N.T.S. 95. (hereinafter as 

VCDR) 

* Article 47 provides that: ‘1. In the application of the provisions of the present Convention, the receiving State 

shall not discriminate as between States. 2. However, discrimination shall not be regarded as taking place: (a) 

Where the receiving State applies any of the provisions of the present Convention restrictively because of a 

restrictive application of that provision to its mission in the sending State; (b) Where by custom or agreement 

States extend to each other more favourable treatment than is required by the provisions of the present 

Convention.’ 

: B. Sen, A Diplomat’s Handbook of International Law and Practice, Martinus Nijhoff, The Hague, 1965, p.87. 
Ibid. 
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or other offence may not, on occasion, be briefly arrested by the police of the receiving State 
in order to prevent the commission of the particular crime.” 


On the other hand, past decades have witnessed many occasions in which diplomatic agents 
abused their privileged status to conduct serious crimes ranging from drunk driving’ to 
indiscriminate killings®*. The most serious among these took place in London on 17 April 
1984, when shots were fired from the Libyan People’s Bureau in central London in response 
to a small demonstration then going on around St James’ Square.’ This incident, which 
caused the death of a policewoman as well as serious injuries of ten other people, resulted in 
the severance of diplomatic relation between United Kingdom and Libya. After eleven days 
of siege of Libyan Embassy by armed police, the stuffs of the Embassy were finally allowed 
to leave UK and ‘the Government would have to allow a murder to go free.’'° 


However, while State practice might suggest a changing of customary international law in 
regard to the possible exceptions to personal inviolability, this article intends to analyse this 
issue from another perspective—the perspective of secondary rules in international law. In 
particular, it will consider whether distress as one of the circumstances precluding 
wrongfulness as provided in Articles 24 of Articles on Responsibility of States for 
Internationally Wrongful Acts could apply to extreme cases where the receiving State 
arrested or detained foreign diplomats in order to save the life or lives of its own nationals. 


This article will first examine the difference between primary rules and secondary rules in 
ARSIWA and argue that even if VCDR permits no exception to personal inviolability, 
receiving States can still use secondary rules to preclude the wrongfulness of its ostensible 
violation of VCDR. Then the author will argue that State practices confirm the general 
application of distress in international law. There is no reason to confine its application 
narrowly within specific fields like salvaging lives on a ship or entering other States’ air 
territory without prior consent. The author will reach the conclusion that distress may well be 
served as a tool to strike a balance between diplomatic inviolability and other values like 
human rights and national security. 


2 How secondary rules come into play even if no exception exists 


The distinction between primary rules and secondary rules in international law was 
formulated by Roberto Ago who was responsible for establishing the basic structure and 


° United States Diplomatic and Consular Staff in Tehran, Judgement, I.C.J. Reports 1980, p.3, para. 86. 
However, it should be noted that this judgement has also been criticized as leaving too much spaces for abuse by 
the receiving State. 
’ Absinito affair, Los Angeles Times, Ex-Diplomat Gets 7 Years for death of Teen in Crash, available at: 
http://articles.latimes.com/1997/dec/20/news/mn-53 1 
* BBC NEWS, 1984: Libyan Embassy Shots Kill Policewoman, 17 April 1984, available at: 
http ://news.bbc.co.uk/onthisday/hi/dates/stories/april/17/newsid_2488000/2488369.stm. 

Ibid. 
'© Owen Bowcott, Thatcher’s Discussions over Murder of PC Yvonne Fletcher Revealed, THE GUARDIAN, 3 
January 2014. The documents released to the National Archives detail the seesawing relationship between the 
UK and Muammar Gaddafi’s regime and illustrate how the fate of Britons trapped in Libya weighed heavily on 
minister’s mind. See, Anglo-Libyan Relations; Threat to Libyan Dissidents in UK; Shooting of WPC Yvonne 
Fletcher outside Libyan People’s Bureau; Severance of Diplomatic Relations; Part 2A, NATIONAL 
ARCHIVES, Catalogue ref: PREM 19/1300. 
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orientation of the project of ARSIWA." According to his report, ‘The Commission agreed on 
the need to concentrate its study on the determination of the principles which govern the 
responsibility of States for internationally wrongful acts, maintaining a strict distinction 
between this task and the task of defining the rules that place obligations on States, the 
violation of which may generate responsibility. Consideration of the various kinds of 
obligations placed on States in international law and, in particular, a grading of such 
obligations according to their importance to the international community, may have to be 
treated as a necessary element in assessing the gravity of an internationally wrongful act and 
as a criterion for determining the consequences it should have. But this must not obscure the 
essential fact that it is one thing to define a rule and the content of the obligation it imposes, 
and another to determine whether that obligation has been violated and what should be the 
consequence of the violation. Only the second aspect of the matter comes within the sphere 
of responsibility proper.’'* This delimitation of the scope on State responsibility allows some 
general rules of responsibility to be restated and developed without having to resolve a 
myriad of issues about the content or application of particular rules the breach of which may 
give rise to responsibility’’, it therefore received general approval within the Sixth 
Committee." 


The ILC defines the secondary rules of State responsibility as ‘the general conditions under 
international law for the State to be considered responsible for wrongful actions or omissions, 
and the legal consequences which flow therefrom.’'* This includes, inter alia, ‘defining the 
circumstances in which the wrongfulness of conduct under international law may be 
precluded.’'® As one of the circumstances precluding wrongfulness, Article 24 provides that 
‘the wrongfulness of an act of a State not in conformity with an international obligation of 
that State is precluded if the author of the act in question has no other reasonable way, in a 
situation of distress, of saving the author’s life or the lives of other persons entrusted to the 
author’s care.’"’ 


This strict distinction between primary rules and secondary rules in international law prompts 
the thinking of whether receiving States could invoke distress to justify its violation of 
personal inviolability of foreign diplomatic agents in extreme cases.'* Although Article 29 of 
VCDR precludes any possible exception to personal inviolability, this preclusion comes only 
within the scope of primary rules of international law which concern with ‘the content of the 
obligations laid down by particular primary rules, or their interpretation.’’’ In other words, 
even though the VCDR permits no exception in Article 29, the receiving States could still 
arrest or detain foreign diplomatic agents under certain circumstances because the existence 
and application of secondary rules are independent of whether the primary rules permit 
exceptions.” The travaux préparatoires of VCDR seem to confirm such an understanding. 
Although the distinction between primary and secondary rules of international law was not 


'' Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries, ILC Ybk 
2001, Vol. II, Part Two, p. 31, para. 1. 

ILC Ybk 1970, Vol. II, p. 306, para. 66. 

'S James Crawford, State Responsibility—The General Part, Cambridge University Press, 2013, p. 65. 

'4 Supra note 13, para. 67. 

'S Supra note 12. 

'® Thid, para. 3. 

'T ARSIWA Art. 27. 

'S The scope and application of distress in international law will be discussed in next section. 

'° Supra note 12, para. 4. 

°° With the exception that the application of secondary rules is specifically precluded by primary rules. This will 
be discussed later. 
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proposed until nearly ten years after the adoption of VCDR, members of ILC during their 
discussions did consider possible restrictions of personal inviolability in general international 
law, even though no exception was finally inserted in Article 29. For example, in the original 
draft proposed by Sandstrém, paragraph 2 of Article 17 provided an exception to personal 
inviolability based on principle of self-defence. In discussing whether such an exception 
should be retained in the Article, EL-ERIAN said that ‘...he would like it to be specified in 
the commentary that the inviolability of diplomatic agents did not preclude the receiving 
State from taking all the necessary steps in the event of an imminent threat to its security 
from a diplomatic agent.’*' Verdross, on the other hand, made it even clearer by saying that 
‘...it was inappropriate to describe inviolability as an ‘abstract principle’. The principle of 
inviolability was generally accepted and applied in practice, while ‘self-defence’ and 
‘measures to prevent the diplomatic agent from committing crimes or offences’ were simply 
exceptions to the application of the principle.’ In its Commentary to draft Article, the ILC 
also acknowledges that ‘being inviolable, the diplomatic agent is exempted from certain 
measures that would amount to direct coercion. This principle does not exclude either self- 
defence or, in exceptional circumstances, measures to prevent the diplomatic agent from 
committing crimes or offences.’* Indeed, as Francois argued during discussions about 
possible exception to the inviolability of mission premises, ‘the receiving State naturally had 
the right to take any necessary steps to protect its security, but that followed from its right of 
legitimate self-defence. Self-defence is regulated by general international law and it is not 
necessary for its regulation in current draft.’** The same logic, however, applies to personal 
inviolability and in this regard, there is no difference between self-defence and distress in 
their nature as secondary rules of general international law.” 


However, primary rules does impact upon the application of secondary rules in some cases. 
This is dealt with in Article 55 of ARSIWA which provides that ‘these articles do not apply 
where and to the extent that the conditions for the existence of an internationally wrongful act 
or the content or implementation of the international responsibility of a State are governed by 
special rules of international law.’*° According to the Commentary’, it could be roughly 
concluded that there are two ways in which a special rule would exclude the application of a 
general rule—by express provision of its relationship with other rules or, more tacitly, by 
interpreting the contents of the rule itself, as exemplified by Article 3, paragraph 7 of the 
WTO Understanding on Rules and Procedures Governing the Settlement of Disputes* which 
excludes the application of general rules on compensation by providing that only certain 
consequences are to flow. While it is clear that no provision in VCDR explicitly regulates the 
relationship between its articles with other rules of general international law, it has to be 
decided whether contents of VCDR—especially those articles which provide remedies for 
receiving States against sending States—could imply a preclusion of any other rules in 
general international law which would be potentially invoked by receiving States to justify its 


71 ILC Ybk 1957, Vol. I, p. 90, para. 23. 

ILC Ybk 1957, Vol. I, p. 209, para. 8. 

ILC Ybk 1958, Vol. Il, p. 97. 

** Supra note 22, p. 58, para. 8. 

°> This article will not deal with the matter of whether self-defence could be invoked to derogate personal 
inviolability under certain circumstances. 

°° ARSIWA Art. 55. 

*7 Supra note 12, p. 140. 

** Article 3, paragraph 7 provides that ‘the provision of compensation should be resorted to only if the 
immediate withdrawal of the measure is impracticable and as a temporary measure pending the withdrawal of 
the measure which is inconsistent with a covered agreement.’ Texts available at: 
http://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm#22. 
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violation of personal inviolability of foreign diplomatic agents. As pointed out by James 
Crawford, ‘the question in such cases is whether the specific provisions of the treaty were 
intended to be cumulative with or exclusive of the ARSIWA’” and, if they were ever to be 
regarded as exclusive, ‘there must be some actual inconsistency between them, or else a 
discernible intention that one provision is to exclude the other.’*° However, as mentioned 
above, the Commentary of draft articles of VCDR explicitly allows a restriction of personal 
inviolability based on self-defence or other exceptional circumstances. It would be 
inconceivable to argue that while the Commentary to a Convention permits certain extreme 
circumstances to be taken into account, the ‘discernible intention’ of the Convention itself is 
to exclude any of these circumstances. 


Another problem to be solved in applying secondary rules is whether the so-called ‘self- 
contained regime’ would exclude the application of any other rules of general international 
law whatsoever. Paragraph 5 of commentary to Article 55 provides that ‘Article 55 is 
designed to cover both ‘strong’ forms of lex specialis, including what are often referred to as 
self-contained regimes, as well as ‘weaker’ forms such as specific treaty provisions on a 
single point, for example, a specific treaty provision excluding restitution.’”*' The ICJ in 
Tehran Hostages case claimed that ‘the rules of diplomatic law, in short, constitute a self- 
contained regime which, on the one hand, lays down the receiving State’s obligations 
regarding the facilities, privileges and immunities to be accorded to diplomatic missions and, 
on the other, foresees their possible abuse by members of the mission and specifies the means 
at the disposal of the receiving State to counter any such abuse. These means are, by their 
nature, entirely efficacious, for unless the sending State recalls the member of the mission 
objected to forthwith, the prospect of the almost immediate loss of his privileges and 
immunities, because of the withdrawal by the receiving State of his recognition as a member 
of the mission will in practice compel that person, in his own interest, to depart at once.’ 
According to the conclusions reached by ILC concerning the fragmentation of international 
law, this statement by ICJ is invoked to illustrate the typical kind of self-contained regime, in 
which ‘violation of a particular group of primary rules is accompanied by a special set of 
secondary rules concerning breach and reactions to breach.’* Indeed, although the ILC 
acknowledges a third kind of self-contained regime, in which “all the rules and principles that 
regulate a certain problem area are collected together so as to express a ‘special regime’. 
Expressions such as ‘law of the sea’, ‘humanitarian law’, ‘human rights law’, ‘environmental 
law’ and ‘trade law’, etc.’ it by no means acknowledges the existence a self-contained 
regime which could preclude the application of any other rules in general international law. 
Even in WTO law, according to ILC’s report, an area most referred to as paradigm of self- 
contained regime, ‘few lawyers would persist to hold the WTO covered treaties, whatever 
their nature, as fully closed to public international law.’*? As Koskenniemi put it, ‘no treaty, 
however special its subject-matter or limited the number of its parties, applies in a normative 


*” Supra note 14, p. 103. 

°° Supra note 28. 

*! Tbid. 

oe Supra note 7. 

°° Conclusion of the work of the Study Group on the Fragmentation of International Law: Difficulties arising 
from the Diversification and Expansion of International Law, ILC Ybk 2006, Vol. II, Part Two; See also, 
‘Report of the Study Group of the International Law Commission,’ UN Doc. A/CN.4/L.682, para. 124. 

** Ibid, Conclusion. 

* Supra note 34, Report, para. 134. It is true that by now, WTO Dispute Settlement organs have used 
international customary law and general principles very widely to interpret WTO treaties. See, generally James 
& Kevin R. Gray, ‘Principles of International Law in the WTO Dispute Settlement Body,’ International and 
Comparative Law Quarterly, Vol. 50, 2001, pp. 249-298. 
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vacuum but refers back to a number of general, often unwritten principles of customary law 
concerning its entry into force and its interpretation and application. Moreover, this 
normative environment includes principles that determine the legal subjects, their basic rights 
and duties, and the forms through which those rights and duties are modified or 
extinguished.’*° The problem then becomes how and to what extent distress—as one of those 
secondary rules in general international law—could be applied to the VCDR. 


The ILC’s conclusion on study of fragmentation of international law identifies two ways in 
which general international law might affect self-contained regime: gap-filling and failure of 
special regimes.*’ In this regard, it should be noted that in both S.S. Wimbledon and Tehran 
Hostages the world court referred self-contained regime only to a specific aspect of a set of 
rules instead of self-contained regime in general.** Indeed, as mentioned above, completely 
closed self-contained regime does not exist. In Tehran Hostages the ICJ denied the legality of 
taking countermeasures towards abuses of diplomatic privileges and immunities because 
diplomatic laws have specified means at the disposal of receiving States to counter any such 
abuses. However, unlike countermeasure, the overall purpose of distress is to save human 
lives,” not to counter prior violation of international law by another State. The overriding 
importance of life-saving could be partly illustrated by the fact that the term ‘extreme 
distress’ in first reading was replaced by ‘distress’ subsequently because ‘...it should not be 
open to a State to argue that even though life was at stake the situation was not extreme 
enough.”*° Indeed, as the ILC prominently questioned in its first commentary concerning 
distress: ‘would a governmental organ pursued by insurgents or rioters who are determined to 
destroy it be committing an internationally wrongful act if it sought safety by entering a 
foreign embassy without permission?’*'It should be noted that the ILC went on to say that 
“we have seen that certain conventions have extended the applicability of this principle to 
somewhat different areas, and the ratio of the actual principle suggests that it is applicable, if 
only by analogy, to other comparable cases’.* Therefore, while diplomatic law precludes the 
application of countermeasure in general international law because special measures are 
‘entirely efficacious’ to counter abuses of diplomatic privileges and immunities, it by no 
means implies that because of these same special rules, the application of other secondary 
rules with completely different purposes is also precluded. In other words, a gap in 
diplomatic law in this respect clearly exists in which distress could be applied residually. 


Further evidence could be found in comparison with countermeasures. Article 50 of the 
ARSIWA provides that ‘a State taking countermeasures is not relieved from fulfilling its 
obligations to respect the inviolability of diplomatic or consular agents, premises, archives 
and documents.’*’ However, there is no corresponding restriction on distress. It seems ILC 
deliberately leaves a ‘gap’ in this regard, if not tacitly implied the applicability of distress in 
cases where receiving States overwhelm diplomatic inviolability in order to save human 
lives. In fact, even the inclusion of diplomatic inviolability was controversial. James 
Crawford, while supported the inclusion of violation of peremptory norms into the lists of 


°° M. Koskenniemi, ‘Study on the Function and Scope of the /ex specialis Rule and the Question of ‘Self- 
Contained Regimes’’, Preliminary Report by the Chairman of the Study Group submitted for consideration 
during the 2004 session of the International Law Commission, Doc. ILC(LVI)SG/FIL/CRD.1 and Add.1, p. 7. 
°7 Supra note 35, para. 15. 

*8 Case of the S.S. Wimbledon, P.C.1.J. Series A, No. 1(1923) pp. 23-4; Tehran Hostages, supra note 7. 

*° Supra note 14, p. 305. 

“° James Crawford, Second Report, ILC Ybk 1999, Vol. II, Part One, pp. 68-69. 

“ILC Ybk, 1979, Vol. II, Part Two, p. 135, para. 9. 

* Ibid. 

*° ARSIWA, Art. 50. 
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prohibited countermeasures in his fourth report to the Commission, questioned why this 
particular non-peremptory exception (inviolability of diplomatic agents, archives and 
documents) is included, but not others.** The ILC finally retained the exception of diplomatic 
inviolability with the explanation that this was made purely out of ‘functional grounds”, that 
is, to avoid the receiving States using it as pretext to circumvent applicable rules of 
diplomatic laws at its disposal. If diplomatic or consular personnel could be targeted by way 
of countermeasures, they would in effect constitute resident hostages against perceived 
wrongs of the sending State, undermining the institution of diplomatic and consular 
relations.*° However, this concern does not exist in the context of distress because firstly, 
distress is not aiming at the other State’s wrongful act but the overriding urgency of saving 
human lives. Thus, it is not an instrument of receiving States against possible abuses by the 
sending States of its diplomatic privileges and immunities. If, as mentioned above, an official 
could enter the embassy of a foreign diplomatic mission without prior permission because his 
life was endangered,” it is only reasonable that the local authority could enter the mission 
premise if bullets were sprayed from the mission premise at passers-by. And if inviolability 
of mission premise could be overwhelmed as such, there is no reason why the receiving State 
could not arrest or detain diplomatic agents in order to stop the life-threatening action. In this 
way, derogation of inviolability of mission premises and inviolability of diplomatic agent 
could still be justified by distress although it cannot be justified by countermeasure. This is 
determined by the importance of the interest which distress seeks to protect. 


To sum up, this section explores the relationship between primary and secondary rules in 
international law and it concludes that distress could be applied to the regime of diplomatic 
law through gap-filling approach.* The next section would focus on the scope of distress 
itself in general international law, i.e., whether state practice suggests a limitation on its 
application. 


3 Applicability of distress in the field of diplomatic law 


Traditionally, distress was invoked to justify the intrusion of foreign territory by aircraft or 
ships under the circumstance of bad weather, failed engine or other navigational failure. The 
most notable incident concerning the violation of foreign territory by aircraft is the 1946 
incident between United States and Yugoslavia. On 9 August 1946, an American C-17 air 
transport was attacked by Yugoslav fighters when it was seeking its bearings after 
encountering bad weather over Klagenfurt. This resulted in the serious injury of one 
passenger and the aircraft was forced to crash land in a field near Kranj.” Ten days later, a 
similar incident occurred, killing five American aviators. The Yugoslav Government charged 


“* James Crawford, Fourth Report on State Responsibility, UN DOCUMENT A/CN.4/517 and Add.1, p. 16. 

“> Supra note 12, p. 134, para. 15. 

*° Thid. 

“7 See supra note 42 and accompanying texts. 

*S Tt is still doubtful whether what happened on St. James Square 1984 could be regarded as ‘failure of special 
regimes’ and thus revived the application of countermeasure. Arguably crime of this kind might render the 
special laws totally ‘inefficacious’ and ‘no reasonable prospect of appropriately addressing the objectives for 
which they were enacted’. However, this is not the scope of this article. 

” United States of America, Department of State Bulletin, (Washington, D.C.), vol. XV, No. 374 (1 September 
1946) pp. 415-416. 
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the United States Government with a series of violations of Yugoslav air space by American 
aircraft. In a note dated 30 August 1946 to the Department of State, however, the Yugoslav 
Chargé d’affaires, Mr. Makiedo, stated that Marshall Tito had told Ambassador Patterson that 
‘he has forbidden the shooting at planes that might fly over Yugoslav territory; presuming 
that for its part the Government of the United States of American would undertake the steps 
necessary to prevent these flights except in the case of emergency or bad weather, for which 
arrangements could be made by agreement between American and Yugoslav authorities.’”° 
The United States, on the other hand, denied any intentional flights by American aircraft over 
Yugoslav territory and stated ‘No American planes have flown over Yugoslav intentionally 
without advance approval of Yugoslav authorities, unless forced to do so in an emergency. I 
presume that the Government of Yugoslavia recognizes that in case a plane and its occupants 
are jeopardized, the aircraft may change its course so as to seek safety, even though such 
action may result in flying over Yugoslav territory without prior clearance...The Yugoslav 
Government has already received assurances from the United States Government that the 
United States planes will not cross Yugoslav territory without prior clearance from Yugoslav 
authorities, except when forced to do so by circumstances over which there is no control, 
such as bad weather, loss of direction, and mechanical trouble.’*' The incident ended by 
Yugoslav Government indemnified for the loss of lives of the five aviators who were killed 
on 19 August. Similarly, in 1916, the German Government complained in a note that armed 
forces of the Netherlands had fired on a Zeppelin while it was flying over Netherlands 
territory on | February, when its actions should have shown that it was operating under force 
majeure. The German Government insisted that the airship had been in distress. The 
Netherlands Government replied that the airship had not indicated that it had suffered injury 
or wished to land and that it had previously been warned repeatedly that it was above neutral 
territory. It did not, however, argue that even in case of distress, the airship could not enter its 
air space. The two governments subsequently agreed upon distress signals the display of 
which would grant the airplane the right to enter the other State’s territory.” In concern with 
violation of maritime boundaries, in December 1975, after British naval vessels entered 
Icelandic territorial waters, the British Government claimed that the vessels in question had 
done son in search of ‘shelter from severe weather, as they have the right to do under 
customary international law.’™ Like the Government of Netherlands in the last incident, the 
Government of Iceland, while maintaining that British vessels’ action was for the sole 
purpose of provoking an incident, did not contest the point that if the British vessels had been 
in a situation of distress, they could enter Icelandic territorial waters.” 


However, distress has also been invoked in other incidents not limited to violations of aerial 
or maritime boundaries. In a note dated 2 August 1862, the Prussian Minister at Turin, who 
was responsible for looking after Austrian interests in Italy, conveyed a protest from the 
Austro Hungarian Government concerning an alleged territorial violation by Italian soldiers 
on the Austrian island of Tessano in the River Po. In his reply, dated 25 August 1862, the 
Italian Foreign Minister stated that a ‘humanitarian act’ could not be viewed as a ‘territorial 
violation’ and contended that ‘in fact it was not Italian soldiers but two Customs officials, 
who, hearing cries of distress coming from the uninhabited island of Mezzano Boscajoli 


°° Thid, No. 376 (15 September 1946), p. 502. 

>! Thid, p. 504. 

» For distinctions between force majeure and distress, see, James Crawford, supra note 14. 

°? GH. Hackworth, Digest of International Law (Washington, D.C., U.S. Government Printing Office, 1941), 
Vol. VIL, p. 553. 

4 Official Records of the Security Council, Thirtieth Year, 1866" meeting, 16 December 1975, para. 24. 

°° ARSIWA, with commentaries, p. 79, para.3. 
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situated opposite the Guarda Ferrarese post, landed on the island without any hostile intent 
and, finding a half-droned soldier, transported him to our bank of the river...’°** More 
recently, the Rainbow Warrior arbitration also confirmed a more colourful background in the 
application of distress. In this case, France sought to justify its conduct in removing the two 
officers from the island of Hao on the ground of ‘circumstances of distress in a case of 
extreme urgency involving elementary humanitarian considerations affecting the acting 
organs of the State.’*’ The tribunal unanimously accepted that this plea was admissible in 
principle and in order to reach the standard for distress France must show that “the existence 
of very exceptional circumstances of extreme urgency involving medical or other 
considerations of an elementary nature, provided always that a prompt recognition of the 
existence of those exceptional circumstances is subsequently obtained from the other 
interested party or is clearly demonstrated.’** Based on this rationale, the tribunal held that 
the medical danger to one agent, though perhaps not life-threatening, was real and imminent 
and thus qualified for distress.” 


Besides State practices, treaties and conventions also accept distress as circumstance 
precluding wrongfulness in the context of prevention of pollution at sea. For example, Article 
IV, paragraph 1 (a) of the International Convention for the Prevention of Pollution of the Sea 
by Oil provides that the prohibition on the discharge of oil into the sea does not apply if the 
discharge takes place ‘for the purpose of securing the safety of the ship, preventing damage 
to the ship or cargo, or saving life at sea.’ Article V, paragraph | of the Convention on the 
Prevention of Marine Pollution by Dumping of Wastes and Other Matter also prescribes that 
the prohibition on dumping of wastes does not apply when it is ‘necessary to secure the 
safety of human life or of vessels, aircraft, platforms or other man-made structures at sea...in 
any case which constitutes a danger to human life or a real threat to vessels, aircraft, 
platforms or other manOmade structures at sea, if dumping appears to be the only way of 
averting the threat.’ Similar provisions can also be found in the Convention for the 
Prevention of Marine Pollution by Dumping from Ships and Aircraft as well as the 
International Convention for the Prevention of Pollution from Ships. 


In fact, though not specified in the commentary of article 24, the commentary of the general 
part of Chapter V has made it clear that ‘consistent with the approach of the present articles, 
the circumstances precluding wrongfulness set out in chapter V are of general application. 
Unless otherwise provided, they apply to any internationally wrongful act whether it involves 
the breach by a State of an obligation arising under a rule of general international law, a 
treaty, a multilateral act or from any other source.’” The term ‘otherwise provided’ in this 
regard could be explained as otherwise provided by ARSIWA itself (as the exception of 
inviolability in countermeasure), or otherwise provided by the specific treaty. Thus, it is even 
more convincing to argue that the ILC’s silence on the relationship between diplomatic 
inviolability and distress in fact implies the applicability of distress in cases of life-saving. 


°° ILC Ybk, 1978, Vol. II, Part One, p. 99, para. 121. 

*7 Case concerning the difference between New Zealand and France concerning the interpretation or application 
of two agreements concluded on 9 July 1986 between the two States and which related to the problems arising 
from the Rainbow Warrior affair, UNRIAA, Vol. XX, 1990, pp. 254-255. 

8 Thid, p. 255. 

» Thid, p. 259. 

0 ARSIWA, with commentaries, p. 71, para. 2. 
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4 Conclusion 


Indeed, it is very difficult to strike a proper balance between diplomatic inviolabilities and 
other values like fundamental human rights, national security and public safety. However, at 
least in concern with the narrow scenario of life-saving, distress does provide a viable choice 
because the strict distinction between primary rules and secondary rules ensures that 
application of distress will not change the contents of diplomatic inviolability. As ILC 
explains, ‘they (circumstances precluding wrongfulness) are to be distinguished from the 
constituent requirements of the obligation, i.e. those elements which have to exist for the 
issue of wrongfulness to arise in the first place,’°'and ‘they do not annul or terminate the 
obligation; rather they provide a justification or excuse for non-performance while the 
circumstance in question subsists.’ Thus, no exception needs to be introduced in VCDR, no 
hierarchy needs to be established in order to overwhelm inviolability with some higher 
values, while human lives are perfectly guarded against any possible abuse. In fact, as can be 
reflected from the abovementioned practices, the ILC has already narrowed the scope of 
distress from ‘extreme emergency’ to ‘saving lives’ in order to prevent possible abuse. This 
spirit perfectly caters to the sensitive nature of diplomatic inviolability which prevented any 
possible exception being introduced into the Convention 50 years ago. More importantly, by 
rendering the diplomatic law intact, it leaves room for further development. Before an 
ultimate solution is achieved, however, States should not be afraid of arresting or detaining a 
diplomatic agent while he is firing at innocent people on the street. 


*! Ibid, p. 72, para. 7. 
°° Supra note 60. 
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